
David Gunning is the CEO of Coillte 
and has held the position for the past 
five years. Coillte is a private limited 
company and its entire shareholding is 
vested in two State ministries: finance 
and agriculture, fisheries and food. It 
manages the forests on its land, which 
is approximately seven percent of the 
land in the State. This landholding 
is not static: Coillte can buy and sell 
land, for example, approximately 20 
percent of the wind-farms in Ireland 
are on land that was previously owned 
by Coillte. Coillte has begun to develop 
its own wind-farms and has 10 large 
wind-farm projects along the western 
seaboard. Wood from the forests is 
supplied to Coillte’s two manufacturing 
plants, which specialise in panelling 
products, MDF and other wood based 
products. 

Merger 
The programme for Government and Fine 
Gael’s NewEra document indicate that 
Coillte is to be merged with Bord na 
Mona to create a new organisation: Bio-
Energy Ireland. The programme states 
that the merger’s aim is for the new 
company to become a global leader in the 
commercialisation of next generation bio-
energy technologies, including an annual 
14,700 hectare afforestation programme. 
The Fine Gael document indicates that the 
new company would invest €900m for 
this purpose. 

Drawing upon his lengthy experience 
in the private sector during which time he 
was involved in five significant mergers 
and acquisitions, Mr Gunning states 

that “it is vitally important to have a 
very clear picture at the outset of what 
success looks like for the new entity.” A 
set of clear objectives is necessary so that 
the merger produces gains that the two 
separate organisations could not achieve 
separately. He states that he looks forward 
to engaging with the new Government to 
flesh out the proposal since the detail in the 
documents is not substantial. 

One reason for the merger would appear 
to be the low level of biomass production 
despite ideal growing conditions in Ireland. 
Mr Gunning admits that there is no doubt 
that biomass production is at a low level 
and also references the recent COFORD 
Roundwood Production Forecast, which 

indicates a large deficit between total 
demand and supply of biomass energy. 
However, he cautions against policy 
targets on biomass generated energy, if, to 
reach those targets, forest resources would 

Forestry management  
for the future

In an interview with Julie Ball, the CEO of Coillte, David 
Gunning discusses management for performance, the 
possibility of merger and privatisation, and serving the 

public through recreational services. 
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have to be diverted from their current 
profitable projects; for example, he notes 
that Coillte produced 2.5m³ of timber in 
2010 and each ounce went for processing 
into construction timber, panel products, 
furniture, etc.. Approximately, 80 percent 
of the output of Coillte’s manufacturing 
plants and approximately 50 percent of the 
logs produced are exported.

Mr Gunning continues that it is clear 
that Coillte has not delivered on its own 
targets of afforestation by only achieving 
about half the target of 15,000 hectares 
per annum. The target indicated by the 
new Government is 14,700 hectares per 
annum and Mr Gunning states “that needs 
to be delivered” and considers the target 
as an opportunity to grow the types of 
plants and crops that are more suitable 
than the current stock for heat and energy 
applications. 

Privatisation
Whether the new organisation will be kept 
in public ownership or sold is not known 
but Mr Gunning’s position on privatisation 
is clear. He states that “the view I’ve taken 
all my professional life in matters such as 
these is that our job as the management 
of the company and its employees is to 
run the company in the most effective and 
efficient way possible to ensure strong 
returns to our shareholders, irrespective 
of who they are. The ownership is a 
matter for the shareholders and we will 
run the business to meet the needs of the 
shareholders.” 

However, he notes that the semi-State 
sector is diverse and that there is very little 
overlap between the semi-State companies 
and therefore, policy decisions should be 
based on an analysis of each company rather 
than the sector as a whole: “there should 
be a clear understanding of what each 
company does”, he cautions. Renewable 
energy may be one area of overlap between 
various semi-State companies but he notes 
that there are different zones of interest. 
Coillte’s renewable energy focus is to 
provide bare land, source grid connections 
and obtain the necessary permissions and 
finance for wind farms. 

Destination 2012 
In the meantime, Mr Gunning states 
that Coillte will continue to pursue the 
transformation of the company to one 
of consistent high performance. For 
companies in the semi-State sector, he 
states generally that “the idea that a semi-
State company can rely upon the State to 
bail it out or, in order words, that you can 
run the company inefficiently and incur 
costs and losses, is an outdated concept 
because it is based on the assumption that 
when the banks will not fund you, you can 
go to the shareholder and they will fund 

you. The shareholder does not have the 
money to do that.” 

Renewal can be done within a company 
in the semi-State sector, he continues. 
The management of Coillte are attempting 
“to change the perception internally and 
externally that semi-State companies are 
sleepy, dye-in-the-wool and stuck in the 
past”. 2008 and 2009 were tough years 
for Coillte because of the downturn in 
the domestic construction industry and 
the requirement to change the company 
became stark as it was a matter of survival, 
Mr Gunning states. 

The transformation agenda in Coillte 
is designed so that the company will 
be able to absorb future shocks and has 
three goals: become a high performance 
company with performing staff; have a 
more competitive cost base; and, achieve 
a target of new products constituting 25 
percent of the revenue of the company 
within a few years. Mr Gunning states 
that the key to obtaining high performance 
from staff is to create conditions of 
alignment with the company: paying 
people well for performance, transparency, 
and personal investment achieved through 
clear functions and goals on a time-scale. 

Mr Gunning states that 2010 was 
an excellent year for Coillte due to its 
restructuring and refocusing of activity. 
However, financial data is not available to 
the public at the time of publishing due to 
strict reporting rules. Coillte has shut down 
eight of its peripheral operations including 
landscaping, tree surgery, nurseries, and 
house building. Its focus is now centred on 
the forests, land, manufacturing companies, 
and renewable energy and it has redirected 
its market focus from domestic supply 
to exports. These changes have begun to 
show dividends: Coillte is now shipping 
100 articulated truckloads of timber every 
day for export and surpassed its 2010 
target of €7.5m in revenue from new 
products by €0.5m.

Growth is not achieved at the expense 

of the environment states Mr Gunning 
and he believes that Coillte is run to 
high environmental standards. He notes 
that Coillte has been certified by the 
Forest Stewardship Council (FSC) since 
2002: the seal indicates that the timber 
Coillte produces is from a responsibly 
managed forest, which is periodically 
audited and monitored for compliance 
with the standard. In terms of the standards 
required for forest operations, for example, 
harvesting, transport, etc., he states that 
Coillte adheres to standard operating 
procedures and is monitored by the State’s 
regulator for forests, the Forest Service, 
which operates from the Department of 
Agriculture, Fisheries and Food. 

Recreational services
The last five years have also been good for 
Coillte with regard to the development of its 
recreational services. Mr Gunning says that 
attracting people to nature is important to 
the company: “we have a hard edge in our 
work of processing timber and providing 
high value products but we also have a 
public good side by providing recreational 
avenues.” 

Working with Fáilte Ireland, Coillte 
has improved tracks and trails on their 
property. For example, Lough Key Park 
in Boyle, Roscommon, in a joint venture 
with Roscommon County Council, was 
improved by the development of a tree 
top walk and playgrounds as well as the 
addition of a Swedish-designed adventure 
house. The park attracted 70,000 visitors 
in 2010.  In addition, Coillte has also 
developed mountain bike trails in the 
Ballyhoura mountains on the border 
of Cork, Limerick, and Tipperary; in 
Ballinastoe, Wicklow; and at two locations 
in Galway. Another mountain bike trail 
at Slieve Bloom is being examined for 
feasibility and there is a memorandum of 
understanding in place between Coillte, 
Laois County Council, and Offaly County 
Council. Further information about the trail 
will be available following the conclusion 
of the feasibility study this year. 

Mr Gunning states that the model 
that has emerged for Coillte with regard 
to developing recreational activities is 
to provide the basic infrastructure and 
then work with the local authorities and 
communities to provide more advanced 
services. 

In conclusion, Mr Gunning states that 
Ireland has changed significantly in the 
recent past but many companies have 
positive stories at present that have not had 
the opportunity to be heard; Coillte is an 
example of a company taking ownership 
of its destiny and thereby advancing the 
change necessary for a promising future 
for the company and for its shareholders.
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“A set of clear objectives is 
necessary so that the merger 
produces gains that the two 

separate organisations could not 
achieve separately.”

“Coillte has a public 
good side by providing 
recreational avenues.”
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The history of privatisation in 
Ireland has not been characterised by 
discernible patterns. Although the scale 
of privatisation activity in Ireland has 
certainly been significant in national 
terms, the pace of privatisation has 
been slow. With just ten sales executed 
over the last two decades the State 
continues to play a role, sometimes 
dominant, in sectors such as electricity, 
gas, transport, post, and broadcasting.  
However, this is set to change.  

Fine Gael, as leaders of the newly 
formed Government have made explicit 
promises to privatise a number of state 
owned enterprises (SOEs). The path to 
privatisation has been cleared by the 
establishment of the Review Group on State 
Assets and Liabilities, which is expected 
to report soon. Moreover, the likelihood of 
future sales is clearly signalled in the EU-
IMF Memorandum of Understanding.  

Greek and Portuguese plans for 
privatisation 
Ireland is not the only country set to enter 
a period where privatisation is high on 
the policy agenda. The Greek government 
recently announced plans to raise €50bn 
from privatisation sales over the next four 
years in an effort to raise revenues to help 
reduce the country’s accelerating national 
debt. The plan, which was a condition of 
its €110bn bailout by the EU and IMF, is 
likely to involve the sale of stakes in SOEs 
operating in the rail, water and gas sectors, 
as well as state property assets, and is 
envisaged to raise approximately €15bn 
by the end of 2013. Similar to Greece, in 
March 2010 Portugal also announced a 
programme of divestiture in response to 
the severe fiscal problems that it currently 
faces. The plan, which is expected to raise 
approximately €6bn by 2013, has been 
justified by the Portuguese government 
on the grounds that the divestitures will 
contribute ”to the promotion of greater 
efficiency and productivity in the sectors 
concerned, and the essential reduction of 
general government debt”.

History of privatisation
There is much to be learned from the 
history of privatisation. Since its stealthy 
emergence as a minor tool of public policy 
in the UK in the late 1970s, privatisation 
has assumed global significance with the 
value of assets transferred from public to 

private ownership amounting to almost 
USD$2 trillion between 1977 and 2008. 
In Ireland, the State withdrew from direct 
involvement in activities such as steel and 
sugar production, air and sea transport, 
telecommunications, and banking. Along 
the way the sale of shares in companies 
active in these sectors has raised over 
€8.3bn for the Irish exchequer. The prospect 
of raising further revenues for the cash-
strapped exchequer has obvious appeal for 
the new Government. However, the Irish 
experience with privatisation to date has 
been tainted by poor experiences in some 
individual cases as well as questionable 
decision making. Policy makers should be 
mindful of past mistakes if future sales are 
to be judged successful. 

Principles for good policy
Ideally, any programme of privatisation 
should be based on a sound and coherent 
rationale. The omens in the Irish case 
are not positive in this regard. The 
current drive to privatise is being driven 
by the prospect of raising much needed 
exchequer revenues. However, this is not 
a sufficient reason to sell SOEs. First, 

both the Irish and international experience 
shows that revenue from such sales is 
rarely maximised due to a combination 
of discounts and expenses associated with 
executing sales. Second, the prospects of 
generating anything near full value for 
assets are greatly diminished in the context 
of the global financial crisis. Any sale 
of SOEs must therefore be justified for 
reasons beyond the narrow objective of 
selling the family silver.

A consideration of particular importance 
is the precise function filled by SOEs 
in the wider economy. The efficiency 
levels of SOEs in sectors such as energy, 
transport, and communications have an 
important bearing on the competitiveness 
of the wider economy. From an economic 
perspective, a key question is whether 
privatisation will improve the efficiency 
of these companies. The theoretical 
and empirical literature on privatisation 
indicates that improved efficiency is only 
likely where privatised enterprises operate 
in product markets that are competitive. In 
Ireland, the main companies that remain 
under public ownership, for example, 
Bord Gáis, ESB, DAA, operate in 
markets where competition is limited or 
non-existent. The potential for improved 
performance following the privatisation of 
such companies is therefore limited. This 
is particularly true in the case of network 
companies. This is widely understood and 
Fine Gael’s proposals for privatisation 
rule out the network elements of relevant 
SOEs. However, even the mooted sale of 
the ESB’s power generation assets requires 
careful consideration in the context of 
security of supply and environmental 
concerns and any decision to sell should 

Privatisation of State owned assets
Dr Dónal Palcic and Dr Eoin Reeves argue that privatisation policy must  

heed the lessons from experience, both Irish and international. 

“Improved efficiency 
is only likely where 

privatised enterprises 
operate in product markets 

that are competitive.”

Dr Dónal Palcic Dr Eoin Reeves
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only be taken as part of an overall strategy 
for Ireland’s energy sector.

Eircom
Aside from considerations in relation to 
economic efficiency, the case for privatising 
any SOE must be assessed in terms of the 
strategic importance of the company to 
the economy. In the Irish case, arguments 
against privatisation frequently focus on the 
case of Eircom which was fully privatised 
in 1999. The Eircom case provides a stark 
example of the dangers of losing control 
of a strategically important network 
industry. The catastrophic consequences of 
Ireland’s biggest privatisation to date are 
well documented. As the former Minister 
for Communications, Eamon Ryan, has 
correctly stated “[w]e privatised a highly 
profitable, debt free, heavily investing 
Eircom and the result on prices, services 
and broadband has been disastrous”.  

Our research clearly demonstrates 
that many of the problems encountered 
in the Eircom case stemmed not from 
privatisation per se, but from the decision 
to sell the company in one fell swoop. Had 
the government first floated a partial stake 
(e.g. 25 per cent) of its shareholding a 
number of advantages would have accrued. 
First, the size of the discount on shares 
would have been lower than the recorded 
discount of 18.46 per cent (representing a 
loss to the exchequer of €777.5 million). 
In contrast, both Irish Life and Irish Sugar 
were sold in stages with an initial public 
offering establishing a market price, which 
allowed subsequent placements of shares 
to be priced more accurately thus reducing 
the size of discounts. This is consistent 
with best international practice.  

Furthermore, had the Irish government 
retained a significant shareholding, it 
would have been well placed to influence 
two disastrous decisions made by the newly 
private Eircom. First, it could have worked 
to block the sale of the mobile telephony 
division, Eircell, which was the fastest 
growing element of the Eircom business 
at the time of privatisation. Second, a 
significant government shareholding 
would have served to thwart the highly 
leveraged buyout of the company by the 
Valentia consortium in 2001. 

€4.27bn in debt
Highly leveraged buyouts (LBOs) of 
network utilities by private equity groups 
are inconsistent with the long-term 
perspective required in the management 
of these assets. The Eircom experience, as 
well as similar experiences in some other 
countries, demonstrates that the strategies 
adopted by private equity groups (for 
example, asset sweating and the extraction 
of cash) are inimical to the wider public 
interest. In the Eircom case, the LBO by 

Valentia in 2001 and the LBO by Babcock 
& Brown in 2006 were the main factors 
behind the increase in Eircom’s total debt 
from €340m in March 2001 to €4.27bn in 
March 2007. Moreover, the takeovers led 
to obscene levels of gains by short term 
investors and critically constrained Eircom 
in terms of investing in telecommunications 
infrastructure. Had the government 
retained a significant shareholding, these 
unintended consequences could have been 
avoided as demonstrated in the case of Aer 
Lingus and the blocking of the unwanted 
takeover bid by Ryanair.

Retaining significant 
shareholding is key 
Other advantages to selling partial stakes 
in SOEs include improved monitoring 
and scrutiny of performance by markets 
and the prospect of pay-for-performance 
measures linked to share price or 
stock options. In fact, the retention of 
significant shareholdings is very much the 
European norm. Recent research shows 
that governments maintain control of two 
thirds of privatised firms in the EU by a 
variety of means including partial sell-
offs, golden shares and certain regulatory 
and contractual requirements. The case 
of Eircom is clearly an outlier given the 
pervasiveness of retained control by EU 
governments. The mistake of selling in one 
go must not be repeated. 

There is little doubt that important 
decisions in relation to privatisation will be 
made in the near future. We recommend that 
future decisions in relation to privatisation 
are taken in the context of a coherent and 
clearly articulated strategy for Ireland’s 
SOE sector. This strategy should consider 
all aspects in relation to the SOE sector and 
deliver a clear statement of the objectives 
of each enterprise that highlights both 
their economic and social functions. Any 
decision on the privatisation of SOEs 
must be clearly based on consideration of 
these objectives.

Networks co-ordination agency
Further issues that should be considered 
in the formulation of a comprehensive 
strategy include the governance of 
the sector (including finance, boards 
and relationships with ministers and 
departments), the regulation of individual 
SOEs and their relevant sectors and the 
question of internationalisation of SOE 
activities. The strategic importance 
of Ireland’s network industries is such 
that there are strong grounds for the 
establishment of a networks coordination 
agency along the lines of that sketched 
in Fine Gael’s NewEra document. The 
principal function of a networks agency 
would be to co-ordinate elements of the 
activities of organisations responsible for 
networks such as electricity, gas, rail, roads 
and water. The merits of establishing such 
an agency include increased efficiencies 
as result of a co-ordinated approach to 
network management and investment.

Conclusion
Ultimately, the principal role of modern Irish 
SOEs is to ensure the efficient and equitable 
provision of quality infrastructure and 
public services. The fulfilment of this role is 
of huge importance to the competitiveness 
of Ireland’s regional economy. In historical 
terms, there has always been an ebb and 
flow to the objectives and scope of public 
enterprise across different countries. Ireland 
has been no different. The last thirty years 
or so has witnessed a continuation in this 
regard, but the principal factors that have 
shaped the direction of change in Western 
Europe since the 1970s have undoubtedly 
been commercialisation, de-regulation 
and privatisation. These measures have 
brought many benefits. In many cases, 
‘sleepy’ SOEs have been woken from their 
slumber and have improved their efficiency 
and effectiveness. However, privatisation 
has resulted in some unintended 
consequences including under-investment 
in vital infrastructure and some negative 
distributional impacts. Recent history, at 
home and abroad, shows that whether 
privatisation policies are successful or not 
depends on key decisions concerning the 
SOE sector in general, as well as specific 
decisions in relation to individual sales; 
time will tell if these lessons have been 
heeded.

Dr Dónal Palcic and Dr Eoin Reeves 
lecture in the department of economics 
at the University of Limerick and 
are members of the privatisation and 
public private partnerships research 
group. They recently published a book 
on Ireland’s privatisation experience 
titled Privatisation in Ireland: Lessons 
from a European Economy (Palgrave 
Macmillan, 2011).

“The main factors behind 
the increase in Eircom’s 

total debt from €340m in 
March 2001 to €4.27bn in 
March 2007 were the two 
highly leveraged buyouts 
by private equity groups.”
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Against the backdrop of a terrible year 
for the Irish macro-economy in 2010, 
one small glint of hope in the darkness 
was the strong performance of the 
exporting sectors. Exports benefited 
from the recovery in the global economy 
and this was especially the case for 
the agri-food sector. According to the 
Irish Exporters’ Association, the total 
value of Irish exports of manufactured 
goods increased by 6.3 percent in 2010 
relative to 2009, while exports from 
the agri-food sector grew by almost 11 
percent. The agri-food sector benefited 
from the significant recovery in global 
commodity markets that occurred in 
2010 as well as the export favourable 
exchange rate with sterling: the 
UK is a major destination for food 
exports. These factors also translated 
into significant increases in earnings. 
Estimates produced by the Central 
Statistics Office show an approximate 
32 percent increase in sector level 
income for agriculture, while Teagasc 
estimates that the average family farm 
income increased by almost 40 percent 
in 2010. However, it should be noted 
that much of this success comes on 
the back of an extremely poor year in 
2009. 

A renewed interest in 
agriculture
Throughout the Celtic Tiger years the 
contribution of agriculture to gross 
domestic product and employment 
declined as other sectors of the economy 
boomed. Many agricultural stakeholders 
claim that interest in the sector over this 
period, from both the popular media and 
public representatives, declined. However, 
the last 12 months have seen an almost 
u-turn in this regard: agriculture featured 
strongly in the recent election campaigns 
of all the major parties, there has been a 
renewed interest from the popular media, 
and agriculture has been cited by the last 
government as one of the key sectors to 
contribute to Ireland’s return to growth. 
This renewed interest in agriculture has 
been further stimulated by the Department 

of Agriculture’s recent Food Harvest 2020 
report. The report set ambitious targets for 
the expansion of the Irish agri-food sector, 
which amounts to a 33 percent increase in 
agricultural output, a 40 percent increase 
in value added, and a 42 percent increase 
in exports between now and 2020.  

So how realistic is agriculture’s potential 
to contribute to Ireland’s economic 
recovery? There are a number of factors 
that make agriculture unique given its 
potential role to restore economic growth. 
For example, the high export content of 

the sector, the importance to net foreign 
earnings, the geographically dispersed 
nature of the sector and the generally 
positive long term outlook for agri-food 
markets are all factors that could combine 
to facilitate this. 

Agriculture – a global but local 
sector
For a small country, Ireland is a major player 
on the world market for many agricultural 
commodities with almost 90 percent of 
all its produce exported. Ireland is over 
700 percent self sufficient in beef and 
almost 900 percent self sufficient in butter. 
The export focus has been particularly 
advantageous over the last couple of years. 
While Ireland has continued to grapple 
with the problems of recession, the global 
economy in general has begun to move out 
of recession and demand for food products 
has grown. As such, Ireland has been able 
to exploit this growth regardless of the 
situation in the domestic economy. 

While the contribution of the Irish 
agri-food sector to exports has been well 
documented, the underlying story of its 
important contribution to net foreign 
earnings is less known.  Typically the 
import content of an export from the agri-
food sector is lower than exports from other 
sectors. When comparing a food export to 
an exported product from the computer 
component industry, for example, one will 
find that the majority of the inputs required 
to produce the food product will have been 
produced in Ireland, while this is unlikely 
to be the case with the computer part. In 
addition, firms in the agri-food sector are 
predominately Irish owned, and therefore 
profit repatriation to other countries is 
lower than in the wider Irish manufacturing 
sector. These facts together mean that 
the agri-food sector is very important in 
foreign earnings.  A recent report estimates 
that for every €100 of agri-food exports 
about €50 is added directly to Gross 
National Product compared with only €19 
for non-agri-food exports. 

Despite the global and export focus of 
the agri-food sector, it is still very much a 
locally integrated sector. Unlike many other 
sectors of the economy, the agricultural 
sector is dispersed geographically. The 
contribution of primary agriculture to gross 

Can agriculture contribute to  
Ireland’s economic recovery?

Dr Thia Hennessy discusses the rise in exports from the agri-food sector, its potential  
for further growth, and examines some of the challenges facing the sector.

Dr Thia Hennessy

“At an aggregate level, 
subsidies, mostly coming 

from Europe, amounted to 
approximately €1.7bn in 

2010 or almost 70 percent of 
sector income.”
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value added in the Border, Midlands, West 
and South East regions is more than double 
the national average at over 6 percent. The 
significance of agriculture to the regional 
economies is even more pronounced 
when the overall composition of these 
economies is considered. Regions such as 
the Border, Midlands and West had a very 
high reliance on the construction sector 
over the last number of years and with 
its decline, agriculture will have become 
more important as a source of economic 
activity and employment. Furthermore, the 
local multiplier of the primary agriculture 
sector tends to be high as the majority of 
farm inputs are purchased locally. 

Apart from these positive aspects of 
agriculture, it is also important to note 
that the general long-term outlook for the 
sector is optimistic. 

The long-term outlook for 
agriculture
As the world’s population continues to 
grow, so too does the demand for food and 
for other products that compete for land 
use, such as energy crops and so forth. It 
is generally accepted that the demand for 
food is likely to grow at a faster pace than 
its supply. Growth in supply is likely to 
be curtailed by climate related issues and 
many reports have indicated that the area 
of the world that will be suitable for the 
profitable and sustainable cultivation of 
crops will decline over time. Even over the 
past few years production and exports from 
the southern hemisphere have suffered due 
to problems with drought. 

In general, the long term outlook is for a 
gradual increase in agricultural commodity 
prices.  However, this buoyancy on the 
output side is likely to be coupled with 
input price inflation. Many of the key 
inputs to food production are also likely to 
increase in price over time, for example, 
grain based products required for animal 
feed, fertiliser required for the cultivation 
of crops, energy required in the production 
and transportation of food, and finally 
the cost and availability of water is also 
likely to be problematic. As such, the 
cost competitiveness of food producing 
countries will be a key determinant of 
who will benefit from growing commodity 
prices. 

Research conducted by Teagasc has 
shown that Ireland is a world leader in 
food production. In particular in relation to 
dairy products, Ireland has one of the most 
competitive farming sectors in Europe. 
As most of our livestock production is 
from grass, Ireland is relatively insulated 
from rising and volatile grain markets 
and therefore in a better position to 
control costs and benefit from increasing 
commodity prices. 

The dairy sector – a real 
opportunity
The recent Food Harvest 2020 report 
has set the ambitious target of growing 
the output of the Irish dairy sector by 
50 percent by 2020. The reason for the 
specific growth focus for dairy production 
is the impending change in the policy 
environment. Milk production in Ireland 
has been constrained by the EU milk quota 
regime since 1984, and apart from some 
small increases over the years, growth 
in this sector has not been possible. This 
system is now being slowly dismantled 
and current policy states that milk quotas 
will be removed by 2015. This presents 
Ireland with the first real opportunity to 
expand the dairy sector in over 25 years, 
and given the favourable competitive 
position of Irish dairy farmers, it seems 
that Ireland will be well placed to exploit 
this opportunity. 

The majority of food exports from 
Ireland are in commodity form; however, 
in recent years there is evidence that 
the agri-food sector has been moving up 
the value added chain. The dairy sector 
is one area where significant advances 
have been made in this regard and the 
infant formula industry is a good example. 
Some of the world’s largest infant formula 
producers have major manufacturing 
plants in Ireland. Most recently the Danone 
Group announced a €50m investment in a 
manufacturing plant in Cork.  Ireland 
is now a key player in the world infant 
formula market accounting for almost 15 
percent of the global production of infant 
formula. Many opportunities lie ahead in 

the higher value added market and moving 
up this value added chain presents a real 
growth opportunity for Irish agriculture. 

Rocky road ahead? 
While there are many reasons to be 
optimistic about agriculture’s role in 
Ireland’s economic recovery, it is important 
to be realistic and to identify some potential 
bumps in the road ahead. First off, it is 
important to note that agriculture continues 
to be a sector characterised by significant 
reliance on government subsidies. At an 
aggregate level, subsidies, mostly coming 
from Europe, amounted to approximately 
€1.7bn in 2010 or almost 70 percent of 
sector income. Some sectors of agriculture 
are more reliant on subsidies than others; 
the beef sector, which is mostly comprised 
of a large number of small farmers, is 
particularly reliant on the “cheque in the 
post”. While such a high reliance on 
subsidies is problematic in itself, the issue 
is further exacerbated by the upcoming 
review of the Common Agricultural Policy’s 
Single Payment Scheme. Although not yet 
agreed, it seems likely that the overall 
value of subsidies flowing to Ireland from 
the EU will be maintained; however, it is 
most probable that the method employed 
for distributing these subsidies among 
farmers will be overhauled. It remains to 
be seen how these policy changes will 
affect the competitiveness of the sector 
and its ability to expand in the future. 

Another potential threat to our ability 
to grow our agricultural output is the 
requirement to reduce the negative 
environmental externalities associated 
with agriculture. Specifically in relation 
to greenhouse gas emissions, the EU is 
committed to a reduction of 20 percent 
by 2020. Agriculture accounts for almost 
40 percent of these emissions in Ireland 
and as such it is expected to have to 
contribute to this reduction. This will mean 
our ability to grow animal numbers may 
be constrained. However, Teagasc has an 
active programme of research in emissions 
abatement and is committed to ensuring 
that any expansion in production will be 
achieved in a sustainable manner. 

Despite the potential bumps in the road 
ahead, it can be concluded that agriculture 
is Ireland’s most important indigenous 
sector and unlike many other sectors of 
the economy, the long-term outlook for 
agricultural commodity markets is positive. 
Ireland is ideally placed to exploit these 
market opportunities and the dairy sector, 
in particular, could play a key role in re-
invigorating the Irish economy. 

Dr Thia Hennessy is the head of the 
agricultural economics and farm surveys 
department at Teagasc.
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“Agriculture accounts 
for almost 40 percent of 

greenhouse gas emissions 
in Ireland.”

“Almost 90 percent of 
all Ireland’s agriculture 
produce is exported.”
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The Programme for Government 
commits the government to introduce 
legislation ending upward only reviews 
for existing commercial property 
leases. This brief article sets out the 
issues that need to be considered in 
light of such legislation. It attempts to 
consider the issues from the perspective 
of both the landlord and the tenant. 
It is written in the context of the 
debate created during the course of 
the general election campaign, and in 
subsequent media commentary. 

In general, the common view is that 
changing laws to have a retrospective 
effect is unfair and indeed, the Irish 
Constitution (Article 15.1) restrains the 
power to enact retrospective laws. In a 
commercial environment, the introduction 
of retrospective laws is likely to create 
enormous legal uncertainty and introduce 
substantial risk into doing business in 
Ireland. Any changes to the legal basis 
for commercial leases will have profound 
effects on both landlord and tenant, and 
wider implications for the economy, 
exchequer and property market. 

Upward-only rent reviews
A standard lease in operation for 
commercial property in Ireland provides 
for rents to be revised to market value 
every five years. An upward-only rent 
review means that the rent payable after a 
revision cannot be less than either the rent 
payable at the start of the lease or before 
the revision. 

A ban on upward-only rent review 
clauses was introduced in section 132 of 
the Land and Conveyancing Law Reform 
Act, 2009, which came into operation in 
2010. Under this legislation, upward-only 
review clauses are banned in all new leases 
signed since February 28 2010 but existing 
lease contracts that contain the upward-
only mechanism have remained intact. 

Re-evaluating the cost base 
of commercial and retail 
businesses
The collapse in consumer confidence over 
the last couple of years has completely 
undermined the economic basis for many 
otherwise viable businesses in Ireland. 

During the recession, commercial, retail 
and other businesses have reduced many 
of their overheads and costs, with some 
overheads remaining fixed, such as where 
an upward-only rent clause exists and a 
landlord is not agreeable to a downward 
review outside of the terms of the lease.  
Consumer confidence is going to remain 
weak as the economy slowly recovers and 
while customers will have less money to 
spend. There is a strong argument that the 
cost base of businesses must be able to fall 
to a level where they remain viable. 

However, all economies are cyclical, and 
the amendment of multi-annual agreements 
such as rental agreements on the basis of 
today’s economic environment has wide-
ranging implications. Doing so could give 
an initial boost to struggling businesses, 
but would undermine all short, medium 
and long-term financial planning on the 
part of the landlord. 

On the other hand, the process of re-
adjustment, correction and a painful return 
to competitiveness should involve allowing 
businesses of all sectors to explore their cost 
bases in order to maintain their viability, 
secure the employment of workers, and 
maintain their capacity to deliver future 
economic and commercial activity. 

While many appeals for rent reduction 
are genuine, it is difficult for landlords 
to assess the legitimacy of appeals for 
reduction because of the changed economic 
environment. Tenants too may be unaware 
of the financial commitments of their 
landlords, which were entered into in good 
faith on foot of the lease contracts attached 
to their property.

Any decision to retrospectively change 
the rental agreement will have an immediate 
impact on tenants and landlords, and 
second-round impacts on the economy, 
the property sector, the exchequer, local 
government and Ireland’s international 
reputation. Introducing a retrospective ban 
on upward-only rent reviews would have 
an immediate financial impact on pension 
funds.

Inflation and increases in 
commercial rents
In recent years, there has been a de-
coupling of inflation in the economy and 
increases in commercial rents, with the 
latter growing faster than the former. 
Upward-only rent reviews were intended 
to maintain that link but because rents 
have grown faster than inflation, the 
original purpose has been undermined. 
It could be argued that it is now time to 
properly assess the economic basis for 
reviewing commercial rents in Ireland 
without creating a two-speed market. 

The legacy of a cyclical 
economy
Leases have been signed at all points in 
the economic cycle, but those signed at 
– in retrospect – the peak of the market 
could not possibly have been cognisant 
of the enormous collapse in the banking 
sector or economy, or the extent to which 
it would undermine consumer confidence. 
While it is important for businesses to 
assess their cost basis during a recession, 
and reduce them as far as possible to 

upward-only commercial  
rent review debate 

Dr Peter Stafford cautions against the policy to end  
upward-only rent reviews in commercial leases.

“New tenants are in a 
much more competitive 

position than those 
commercial interests, 

which are tied into existing 
leases and which may have 
up to 15 years before they 
can obtain a reduction.”

Dr Peter Stafford
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maintain their viability, rents are only 
one input cost amongst many, including 
labour costs, insurance costs, energy costs 
and rates, which are also playing a part in 
undermining commercial practices.

The new legislation, which banned 
upward-only rent reviews for new leases 
with effect from February 28 2010, has 
created a two-tier rental market, with those 
new tenants in a much more competitive 
position than those commercial interests, 
which are tied into existing leases and 
which may have up to 15 years before they 
can obtain a reduction. This inequality is 
damaging the ability of the retail sector to 
reduce its cost base on a uniform basis, and 
may be anti-competitive.  

Many landlords have simply re-let 
vacated units on lower rents and less 
onerous terms and conditions in order to 
generate rent roll. These new retailers, 
trading on a lower cast base, are able 
to positively position themselves against 
other commercial operators who are 
obliged to pay significantly higher rents. 

Informed consent and revision 
of Government policy
The basis of a rental agreement is 
informed consent. Landlord and tenant 
had the opportunity to receive professional 
advice before signing the agreement, and 
if specific clauses in rental agreements 
were found to be unenforceable because 
of a government’s decision to change the 
law, this would have a major impact on the 
legal basis of other agreements. 

The process of retrospectively banning 
upward-only rent reviews may be 
unconstitutional. If it is not, then the legal 
challenges involved in retrospectively 
banning upward-only rent reviews are 
going to paralyse the commercial property 
market at a time where stability and 
confidence are needed. This is a significant 
first-round impact, which will lead to 
further and wider impacts.

Economic and exchequer 
impacts
As Ann Hargaden rightly noted in the Irish 
Times recently, there is no economic or 
commercial benefit to a vacant property, 
and landlords realise that a tenant, paying 
a lower rent, is better than no tenant.

However, many landlords are multi-
national institutions working on the 
instruction of pension funds, and have 
no mandate to reduce their income flows. 
The Irish pension funds could be severely 
undermined if income flows from rental 
returns were reduced and this would have 
disastrous second-round impacts on the 
economy and the exchequer. 

Although there is demand for retail 

accommodation in some locations, the 
rents and concessions that tenants are 
willing to pay are significantly less than 
was previously generated and most leases 
are short-term in nature, which prove 
extremely difficult to finance. As under-
occupied multi-unit developments have 
an effect on the financial viability of an 
entire property portfolio, many developers 
and investors are under pressure to 
maximise occupancy. As a result, they are 
re-negotiating rents with existing tenants 
to assist them to remain in business, but 
as new tenancies will be on a different 
basis to existing ones, even such bilateral 
agreements may not be enough to reduce 
the gap between the two cohorts of tenant.    

Impact on international 
investors
A move to retrospectively ban upward-
only rent reviews will severely undermine 
the considerable international appetite that 
currently prevails for prime investment 
opportunities in the Irish market at a time 
when domestic investors are few and far 
between.

International property investors will be 
aware of the Minister for Finance’s recent 
decision to prematurely terminate legacy 
reliefs. This has already raised investors 
concerns regarding the stability of the 
Irish property market and a further move 
to retrospectively change legislation in a 
market, which requires long term planning, 
and decisions will clearly reduce the level 
of investment funds badly needed at this 
time.  This would have a serious impact on 
all stakeholders such as private investors 
(large and small), the lending institutions, 
and of course NAMA. Arguably, any 
retrospective change to the lease code will 
require all NAMA valuations to be redone 
as the basis of valuation and assumptions 
that original valuations were carried out 
are now altered. 

Income flows to financial institutions 
will be reduced which will impact 
negatively on loans and lead to more 

capital being required from the taxpayer. 
Currently, the taxpayer owns about €30bn 
of Irish commercial investments. To bring 
in this proposed legislation will knock 
values by approximately 20 percent thus 
costing the taxpayer approximately €6bn.

Foreign direct investment will also be 
impacted in so far as overseas confidence 
in the Irish economy will be diluted 
with fear as to what further retrospective 
measures might be taken by Government, 
particularly at a time when the 12.5 percent 
tax rate is under the microscope. 

If this measure is implemented, the 
UK will have a significant competitive 
advantage over Ireland in this respect 
and will therefore attract the lion’s share 
of investment, from overseas and Irish 
investors alike.  

Without the cushion of upwards 
reviews, rental values will decline further 
and will translate directly into further 
capital value erosion. A retrospective ban 
on upwards review clauses is likely lead 
to a deterioration in values and the decline 
in income return would also impact on an 
accelerated basis. 

Furthermore, it should be stated that 
any move to retrospectively alter contract 
law will have severe repercussions for 
Ireland as it will undermine our credibility 
worldwide. In addition a long period of 
uncertainty to take this to the Supreme 
Court may have worse consequences for 
the industry as a whole.

A compensation scheme for 
investors?
It is probable that if the government are to 
change the terms of existing leases, they 
will leave themselves (and the taxpayer) 
open to a claim for compensation from 
existing investors. The country can ill-
afford such a scheme at this time, and 
highlights an immediate exchequer cost to 
this policy decision. 

The need for a commercial 
property database
The commercial property sector in Ireland 
needs a database of all property transactions 
and leasing details in order to provide 
much needed transparency to the market 
and provide a sure base on which future 
rental agreements can be made. A database 
of all leases and transactions would help 
close the gap in the two-tier market which 
currently exists, reassure investors and 
provide a common set of indicators for 
both tenant and landlord during the rent 
negotiation and review process. 

Dr Peter Stafford is the head of policy 
and public affairs at the Society of 
Chartered Surveyors.
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The Irish Banking Federation (IBF) 
supports the objective that consumers 
are well-informed and understand 
the features of the products in which 
they invest and firms providing such 
products should do so in a manner 
that is fair and transparent to the 
consumer. 

In proposing harmonising measures 
for retail investment products, the 
European Commission services should 
take into account existing requirements 
at the national level. Ireland is ahead of 
the curve in this area as all investment 
products and services not covered by the 
Markets in Financial Instruments Directive 
(MiFID) are subject to requirements under 
the Consumer Protection Code (CPC), 
which have been in place since July 2007. 
The CPC applies to all consumers, both 
individuals and entities, with an annual 
turnover of up to €3m acting outside of 
their business. 

As regulated entities under the CPC, 
credit institutions are also subject to general 
requirements on advertising (with specific 
obligations for savings and investments), 
knowing the customer, suitability, 
customer information and disclosures, 
record-keeping, complaints handling and 
conflicts of interests.

All regulated entities are also subject 
to the CPC general principles that include 
requirements that the firm
• acts honestly, fairly, and professionally 

in the best interests of its customers and 
the integrity of the market;

• has and employs effectively the 
resources and procedures, systems and 
control checks that are necessary for 
compliance with this code;

• seeks to avoid conflicts of interest; and
• makes full disclosure of all relevant 

material information.
IBF members have invested significantly 

to ensure compliance with the broad and 
detailed CPC requirements on investment 
products, which are felt to be working 
well.

CPC review
Furthermore, in late October 2010, 
the Central Bank of Ireland consulted 
on its review of the CPC, proposing 
significant changes including changes 
for retail investment products. The 
suggested amendments include provisions 

for enhanced treatment of vulnerable 
customers and new requirements for 
product information, such as
• general pre-contractual information for 

investment products regarding the risks, 
capital security, access restrictions and 
potential impacts of market volatility;

• the extension of the requirement to 
provide a ‘Key Features’ document for 
tracker bonds to other products;

• the introduction of a ‘traffic light’ 
system of risk disclosure by product 
producers for investment products; and

• New requirements for product 

producers regarding product design, 
the provision of product information, 
assessing potential conflicts of interest, 
and to periodically review the product’s 
performance.
The revised CPC is expected to be 

published in June 2011.
The CPC covers all products and services 

by banks, building societies, insurance 
undertakings, investment business firms, 
mortgage intermediaries, insurance 
intermediaries, and credit unions, with 
the exception of investment firm services 
covered by MiFID. Introduced three years 
ago, MiFID regulates the investment 
services and securities markets in the EU.

MiFID review
The European Commission recently 
initiated a review of MiFID, which 
the banking industry welcomes as an 
opportunity to assess which elements of 
the MiFID requirements can be improved. 
IBF members invested significantly in 
the implementation of the original MiFID 
requirements, which are now bedded down 
and felt to be working well.

The European Banking Federation 
(EBF), of which IBF is a member 
association, has also welcomed the review. 
Secretary General of the EBF, Guido 
Ravoet stated “the banking industry stands 
ready to work with the Commission. We 
believe that rules need to be appropriate 
to counter risks for the markets and their 
participants. At the same time, we must be 

Tom O’Connor

Keeping investors informed
Tom O’Connor considers how proposed regulations at domestic and European level could  

have a significant impact on how investment products are sold and managed in Ireland

MiFID Services and Financial Instruments
Services covered - 
Investment services:
• Reception and transmission of orders 

in relation to one or more financial 
instruments;

• Execution of orders on behalf of 
clients;

• Dealing on own account;
• Portfolio management;
• Investment advice;
• Underwriting of financial instruments 

and/or placing of financial instruments 
on a firm commitment basis;

• Placing of financial instruments 
without a firm commitment basis;

• Multilateral trading facilities.
There are also requirements under MiFID 
for ‘ancillary services’.

Financial instruments covered -
• Transferable securities;
• Money-market instruments;
• Units in collective investment 

undertakings (UCITS);
• Certain options, futures, swaps, 

forward rate agreements and any 
other derivative contracts, which 
may be settled physically or in cash;

• Derivative instruments for the 
transfer of credit risk;

• Financial contracts for differences.
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careful not to over simplify solutions”. He 
continued, “we would advocate variety and 
freedom of choice in the area of investor 
protection, for example, whereas some 
of the Commission’s proposals appear 
to force certain types of services on the 
industry and investors”.

While the European Commission has 
considered extending the range of services 
covered by MiFID, firms that provide 
these products are already regulated 
under the sales provisions of the CPC.  It 
contains specific provisions for non-MiFID 
investment products including requirements 
for pre-contractual information:
• an estimate of the investment’s post-tax 

value at numerous intervals;
• pre- and post-tax deductions due 

on surrender or encashment in 
illustrations;

• a warning regarding the reliability of 
the estimates; and

• regulated entities must provide detailed 
transaction statements to customers at 
least annually.
Regulated entities must also maintain 

records regarding instructions from the 
customer, advice provided to the customer 
regarding transactions, and decisions taken 
by the regulated entity in exercise of 
its discretion on behalf of the consumer. 
Advice offered by the regulated entity 
must also not impinge upon the customer’s 
best interests.

The banking industry has expressed 
concerns at both national and European 
level about the Commission’s suggestion 
that “execution-only” trading be abolished, 
as this would limit investor choice and 
market access. It would force all clients 
to trade on an advisory basis, requiring a 
suitability assessment to be carried out, 
increasing the costs for investment firms 
and clients alike and significantly limiting 
the ability of firms to provide investment 
services online.

The industry is also concerned that 
proposals to oblige intermediaries to 
provide advice to clients on an ongoing 
basis to confirm the “continued suitability 
of the investments” would blur the lines 
between the provision of investment 
advice and portfolio management, 
considerably altering the cost structure of 
those services.

These proposals appear to effectively 
prohibit the practice of investment firms 
offering once-off investment advice 
to clients. Where information on the 
performance of an investment is publicly 
available, such as in the purchase of publicly 
quoted shares and/or bonds, the reporting 
proposals are inappropriate, particularly 
where the products  are purchased on 
a once-off, limited availability basis or 
where the products cannot be redeemed 
before maturity.

PRIPs initiative
The European Commission has also engaged 
in recent consultation on a legislative 
initiative for packaged retail investment 
products (PRIPs). PRIPs are proposed as 
products that offer exposure to underlying 
financial assets, but in packaged forms 
that modify that exposure compared with 
direct holdings. The banking industry has 
expressed some concern at the vagueness 
of the Commission’s definition of PRIPs 
and believes that the definition should 
focus on the packaged nature and level 
of capital protection in PRIPs rather than 
the indirectness of risk exposure.  In that 
context, the industry advocates that simple 
deposits and standard investment products 
such as shares and bonds be excluded from 
the PRIPs definition.

Given the level of existing and upstream 
regulation in this area, the banking industry 
advocates that regulation of PRIPs is at least 
aligned at domestic and European levels. 
Otherwise, there is a substantial risk that 
products and services subject to frequently 
changing or diverging requirements will 
impact upon the costs of providing retail 
investment products. 

Similarly, existing legal and regulatory 
requirements mean that the consumer 
already receives a very substantial amount 
of information through the pre-selling 
and sales stages. The perceived benefits 
of further legislation in this area need 
to be demonstrated by a rigorous and 
comprehensive impact assessment.

A familiar example of a PRIP is the 
tracker bond.  Tracker bonds under the 
CPC are deposits or life assurance policies 
that offer a minimum payment after a set 
period and a potential cash bonus linked 
to the performance of underlying financial 
instruments or indices.

There are specific requirements for 
tracker bonds under the CPC:
• specific warnings that must be included 

in pre-contractual information;
• certain information must be provided 

regarding the investment once the 
product has commenced; and

• requirements around pre-contractual 

illustrations with further detail where 
a facility is provided to invest in the 
tracker bond.
The regulated entity must provide a 

‘Key Features’ document (KFD) that 
summarises the key information such as 
how the investment works and information 
on access and tax implications. The Central 
Bank of Ireland  recently reported that the 
findings of a recent themed inspection 
on KFDs for tracker bonds sold by credit 
institutions were positive, indicating that 
firms were complying with the relevant 
CPC provisions where possible. In some 
cases, the Central Bank recognises that 
the provisions posed practical problems 
for firms and will address these issues in 
its review of the CPC. For example, the 
Central Bank found that it is not always 
feasible to issue the KFD to consumers 
within two business days of the product 
start date, generally where the seller is not 
the product producer of the tracker bond.  
It has proposed extending this timeframe 
from two to five business days. 

The European Commission’s proposal 
for a Key Investor Information Document 
(KIID) for PRIPs could be a valuable 
document for consumers and firms alike, 
though it should be designed in a manner 
that does not conflict with existing 
domestic requirements. While a KIID was 
achievable for the UCITS category of 
investments, formulating requirements 
for such a document for the more broad 
and diverse categories of PRIPs may 
prove difficult. Taking a category-based 
approach and retaining an element of 
flexibility in the KIID while having a 
consistent structure could help strike the 
balance between communicating the key 
information while concisely reflecting the 
product characteristics.

Overall, the area of retail investments 
is set for enhanced regulation in the future 
which needs to be targeted and appropriate 
if it is to be effective. 

Tom O’Connor is an adviser in retail 
banking with the Irish Banking 
Federation.



12 Public Affairs Ireland

pOliTics PublIc affaIrs Ireland March 2011

It was ironic that after waiting 14 years 
for the final report of the tribunal 
into payments to politicians, the 
report was sprung on an unsuspecting 
public without any great fanfare. 
The practice of advance leaking of 
important announcements has become 
so widespread that when the report was 
published unexpectedly it caught most 
commentators and participants in the 
tribunal’s processes by surprise. 

Much has been written and parsed 
about the findings of the tribunal and 
the implications for the State, the public 
service and business in Ireland. The adverse 
findings against former Minister Lowry 
and Denis O’Brien have been rejected by 
them and the possibility of further legal 
challenges arising from the findings of the 
tribunal seem inevitable. 

Costs of the tribunal
In addition, the tribunal has yet to conclude 
its final task: the awarding of legal costs 
arising from the recent reports.  It would 
be a great surprise if the tribunal did 
not reflect the frustration and annoyance 
displayed in the final two reports about 
alleged non co-operation and obstruction 
of the work of the tribunal by some 
witnesses in the orders for costs that will 
be made. And that seems likely to lead to 
further litigation and challenges. 

At this juncture, it seems that the final 
cost of the tribunal will run to hundreds 
of millions of euro. The direct costs of the 
tribunal itself are expected to be well in 
excess of €40m.  According to Department 
of Finance figures produced in February 
2010, the costs of the tribunal at that stage 
were €41.6m. Given that we are a further 
year on and the tribunal will have done a 
substantive amount of additional work in 
that period, it is estimated by some legal 
sources that the costs of the tribunal alone 
could end up to the order of €45m, to 
include legal and administrative costs.

However, the real exposure to costs 
extends to the third party costs arising 
from orders that the tribunal will make 
on the costs of parties that were granted 
legal representation before it. On the basis 
of the apportioning of costs in previous 
tribunals, the liability for third party costs 
has been at a minimum of double the 

exposure of the tribunal costs and in 
some cases up to five times the tribunal’s 
own costs. Applying this to the Moriarty 
Tribunal, the potential exposure for third 
party legal costs alone could range from 
between €90m to €225m. This would 
leave a total bill, which would need to be 
met by the Exchequer of between €135m 
and €270m, depending on the extent to 
which third parties are awarded their costs 
by Mr Justice Moriarty.

Mahon Tribunal
The Mahon Tribunal is also due to report 
early this year and the chairperson has 
already indicated that the cost of that 
tribunal could be €300m; this was a figure 
that he indicated in 2007 in a letter to the 
Clerk of the Dáil, when rebutting political 
claims that that cost could rise to €1bn. 

If Mr Justice Mahon’s estimate 
is correct, the combined cost of both 
tribunals could run to in excess of €500m 
and by some estimates, to well in excess 
of this amount. While some of these costs 
have been incurred to date, through the 
discharge of the tribunals own legal and 
administrative costs, the vast bulk of the 
exposure for these costs has not yet been 
met by the Exchequer and will fall due 
once the relevant legal costs processes 
have been completed.   In current economic 
conditions, the capacity to absorb this 
additional costs exposure for the State 
is very much diminished and looks like 
being met only with the displacement of 
funds that might otherwise be required for 
other elements of public expenditure. 

A focus on the costs of the tribunals 
is not intended to denigrate the work 
that they have done and it is clear that 
Mr Justice Moriarty felt that the tribunal 
would have concluded its work far quicker 
and much cheaper if there been better 
co-operation from some witnesses and 
less legal challenges to the work of the 
Tribunal. 

However, in times of severe economic 
crisis with sharp cutbacks in service 
provision and increased taxes, the prospect 
of the taxpayer having to find up to 
€500m to pay off legal costs on two 
tribunals, which endured for 14 years, is 
not likely to find favour with the public 
to say the least. The sense of outrage and 
concern that led to the establishment of the 

two tribunals in the first instance will soon 
be replaced with a strong sense of moral 
grievance that the processes designed to 
address allegations of impropriety have 
led to a significant financial sanction being 
imposed on the taxpayer.

These two tribunals are likely to be the 
last that we will see, and new procedures 
have been put in place to investigate 
matters and issues of public importance in 
a more cost effective and timely manner, 
through commissions of investigation. 

The Haran Group
However, the cost outturn of the tribunals 
does not reflect well on the State as 
the ultimate paymaster of any orders for 
costs that the tribunals might make in 
favour of specific parties. The high level 
of legal costs has been a matter that 
has been at the centre of concerns by 
business groups, the Comptroller and 
Auditor General, and indeed a special 
group established to investigate the matter 
and report to Government (the Haran 
Group). Despite this group reporting in 
2006, legislation to tackle legal costs 
has not yet been published. It is telling 
that the Programme of Financial Support 
for Ireland concluded by the EU/IMF 
with Ireland in 2010 contained specific 
commitments on delivering structural 
reforms that would implement legislative 
changes to give effect to the Haran Group 
reports and outstanding Competition 
Authority recommendations to reduce 
legal costs.  

Given that the exposure of the State to 
legal costs arising from the tribunals was 
well flagged, it would have been hoped that 
this legislation could have been enacted 
without an external nudge from the EU/
IMF. But now the State has not entered 
into a solemn commitment to introduce 
the reforms by the end of Quarter 3 2011, 
perhaps we will see the reforms being 
introduced that would prevent such costs 
arising in future. 

Regrettably, it is unlikely that the 
legislation will have any retrospective 
impact on the costs incurred by third 
parties in dealing with the tribunals, so this 
is a bill that the Irish taxpayers will have to 
foot – unless creative legal minds come up 
with an alternative!

The costly lessons from  
the Moriarty Tribunal 

Garrett Fennell reviews the recent publication  
of the Report of the Moriarty Tribunal.
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From December 15 to December 22 
2010, the Supreme Court heard the 
appeal brought by Paddy McKillen 
and connected companies against the 
High Court’s rejection of his legal 
challenge to the decision of NAMA to 
acquire €2.1bn of his loan facilities 
with Anglo Irish Bank and Bank of 
Ireland. The Court delivered its ruling 
on two out of the five issues raised 
and postponed giving its ruling on the 
remaining two issues (one issue has 
since become redundant/moot).

Mr McKillen had sought judicial review 
of NAMA’s purported decision to acquire 
these loans on the following five distinct 
grounds:
1. Fair procedures – Mr McKillen argued 

that he was entitled to be heard before 
any decision was made by NAMA to 
acquire the loans, on the basis that 
the loan acquisition interferes with his 
constitutionally protected rights, such 
as property rights and the right to earn a 
livelihood.

2. Constitutionality – Mr McKillen argued 
that the National Asset Management 
Agency Act, 2009 (the “Act”) was 
unconstitutional if it permitted loans 
to be acquired from “unimpaired” 
borrowers and did not provide for the 
entitlement to fair procedures. 

3. The NAMA decision – Mr McKillen 
contended that in purportedly making 
the decision NAMA failed to take into 
account relevant considerations.

4. The timing issue – Mr McKillen argued 
that legal flaws arose from the fact that 
the decision to acquire the loans was 
taken prior to the Agency officially 
coming into existence. 

5. State aid – Mr McKillen was of 
the opinion that the decision by the 
European Commission to allow Ireland 
to grant state aid under the Act created 
an obligation for NAMA to only acquire 
loans from impaired borrowers. Mr 
McKillen argued that he was not an 
impaired borrower.
All five issues were raised by Mr 

McKillen in the appeal before the Supreme 
Court. The Supreme Court effectively 
upheld the fourth ground, the timing issue, 
finding that as a matter of law, NAMA 
had not actually made a valid decision to 
acquire these loans as it could only do so 
under the Act. 

In delivering the judgment of a seven-

judge Supreme Court on February 3 2011, 
Chief Justice Murray emphasised that 
NAMA is a body established by statute 
and no act performed in its name has any 
legal effect except as permitted in the 
Act. It is an essential pre-condition to the 
acquisition by NAMA of eligible loans 
and credit facilities (described in the Act 
as “eligible bank assets”) that NAMA 
must, under section 84 of the Act, form an 
opinion that it is necessary or desirable to 
acquire such assets and make a decision 
to acquire on that basis. Under the Act, 
that decision must be made by the board 
of NAMA.  

The Act was passed on November 
22 2009 and NAMA was established on 
December 21 2009 by an order of the 
Minister for Finance. The intention to 
establish NAMA had been announced in 
the budget in April 2009 and the minister 
then appointed an “interim NAMA team”, 
which carried out extensive preparatory 
work in anticipation of the establishment 
of NAMA. This interim team met in early 
December 2009 and it made a decision to 
exercise the discretion of NAMA to acquire 
the loans connected with Mr McKillen.  

Meetings of the board subsequent to 
the establishment of NAMA considered 
the list of borrowers whose loans were 
scheduled for transfer as part of the first 
three tranches (including those of Mr 
McKillen). NAMA accepted that no 
explicit decision was made by the board 
to acquire Mr McKillen’s loans.  It argued, 
and the High Court had agreed, that the 
decision to acquire Mr McKillen’s loans in 
early December 2009 by the interim team 

“was adopted, albeit not expressly, by the 
subsequent actions of NAMA following its 
establishment”.  

The Supreme Court held that the decision 
of the interim team in early December 
2009 had no legal effect and was not given 
legal effect by any subsequent act or series 
of acts of NAMA. It is fundamental to the 
functioning of a statutory body that it only 
takes such decisions as it is empowered 
to make by statute and exercises any 
discretions conferred on it. NAMA itself 
had made no decision to acquire Mr 
McKillen’s loans, and he was entitled to a 
declaration to that effect.

In relation to the State aid ground 
raised by Mr McKillen, the Supreme Court 
decided that NAMA’s proposal to acquire 
these loans did not breach EU State aid 
rules. 

Having delivered its ruling on February 
3 2011, the Supreme Court left the three 
remaining issues over to the following week 
in order to hear the views of the parties as 
to whether, in light of its findings, there 
was still a live issue between the parties in 
relation to those issues.  

The Supreme Court reconvened on 
February 9 2011. Counsel for NAMA 
requested an adjournment of the delivery 
of the Court’s ruling on the outstanding 
issues in order to allow the board of 
NAMA to consider making a decision as to 
whether to acquire Mr McKillen’s loans. 
This application was refused and the Court 
indicated that it would deliver its judgment 
on the remaining issues in due course.

Since the Supreme Court judgment, 
Mr Frank Daly, chairperson of NAMA, 

NaMa case law 
Norman Fitzgerald and Joe Stanley discuss the Supreme Court decision  

of Dellway Investments Limited & Others –v- National Asset Management Agency.

Norman Fitzgerald Joe Stanley
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has stated that the Court’s decision relates 
specifically to the particular case as 
presented by Mr McKillen and does not 
have implications for other acquisitions 
now completed by NAMA (as of December 
20 2010, NAMA had completed the 
acquisitions of 11,000 loans from 850 
debtors with a nominal value of some 
€71.2bn).  

The outstanding issues
The Supreme Court will deliver, in due 
course, its judgment on the following two 
issues:

1. Fair procedures
The High Court judgement identified that 
the principal issue under this heading 
was whether the decision to acquire Mr 
McKillen’s loans amounted to the type 
of decision that actually or potentially 
interferes with the rights of Mr McKillen 
in such a way as to trigger an entitlement 
to be heard on the matter before the 
decision is made. 

Mr McKillen argued that he had four 
classes of rights that would actually or 
potentially be affected through the 
acquisition by NAMA of his loans, namely, 
(i) rights in the properties; in particular, an 
equity of redemption; (ii) the right to earn 
a livelihood; (iii) contractual (or quasi-
contractual) entitlements; and (iv) the right 
not to have his good name damaged. 

The High Court was not satisfied that 
a right to be heard arose from the mere 
possibility that there might be an indirect 
consequence for a party’s rights. The High 
Court stated that there must be a real risk 
that a party’s rights will be interfered 
with in the event that there is an adverse 
decision. 

The High Court did not agree that 
Mr McKillen was exposed to any or any 
sufficient and proximate risk of interference 
with a constitutionally protected right. 
In coming to this conclusion, the Court 
compared Mr McKillen’s position vis-
á-vis the bank to his position vis-á-vis 
NAMA and found that, in most cases, Mr 
McKillen was in the same position after 
NAMA took over the loans as he had 
been prior to the acquisition: he remained 
entitled to pay off any of his loans to 
NAMA and have the property given as 
security for that loan released from any 
mortgage in favour of NAMA. 

2. The constitutional issue
From the outset, Mr McKillen stated that 
this challenge was a fallback position, 
arising only in the event that the other 
aspects of his claim were to fail. The High 
Court analysed the extent to which the 
acquisition by NAMA of Mr McKillen’s 
loans interfered with his constitutionally 

protected rights. The Court was not 
satisfied that there was any significant 
interference.

In order for NAMA to formally acquire 
a loan, it must be deemed to be an “eligible 
bank asset” for the purposes of section 
2 of the Act. The Court agreed with Mr 
McKillen that the definition of “eligible 
asset” is extremely broad. The section 
starts with a definition of what might 
be described as land and development 
loans.  It also includes other loans of the 
same borrower and some loans of other 
borrowers who have become connected to 
the primary borrower. As such, it is open 
to NAMA to acquire loans, (i) which are 
unrelated to land and development, and 
(ii) whether or not any of the loans are 
impaired.

The High Court also considered whether 
the Act was a reasonable policy response 
to the national banking and economic 
difficulties, particularly considering that 
performing loans could be acquired without 

affording the borrower an opportunity to 
be heard. The Court held that the creation 
of NAMA, as permitted by the Act in 
the manner interpreted by the Court, was 
a reasonable and proportionate policy 
response to the problems which the Act 
seeks to address. 

Going forward
1. The NAMA board is due to make its 

decision as to whether it should proceed 
with the acquisition of Mr McKillen’s 
loans. 

2. The Supreme Court is to deliver its 
ruling on the fair procedures and 
constitutionality issues. The Court has 
not as yet indicated when it will deliver 
its judgment.

3. It is, in our view, unlikely that the 
Supreme Court will overturn the High 
Court rulings in relation to the two 
outstanding issues. The High Court 
judgment is reasonable and well-
balanced. Mr. McKillen’s status as a 
borrower has not changed. His right of 
redemption still exists. The High Court 
was not commenting on the merits of 
NAMA (which it said was a matter 
of government policy) but simply 
found that it was a reasonable piece of 
legislation in the context of a judicial 
review. However, it is clear that if the 
Supreme Court were to overturn the 
High Court’s rulings, this could have 
fundamental consequences for NAMA. 

Norman Fitzgerald is a partner of 
the dispute resolution and litigation 
department and Joe Stanley is the head 
of the commercial property department 
in Eversheds O’Donnell Sweeney.
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The recent OECD review, Better 
Regulation in Ireland, is one of a series 
of country reports produced by the 
OECD in partnership with the EU.  
The objective of the current report is to 
assess regulatory management capacity 
and to identify gaps in relation to good 
international practice. The OECD 
refers to this process as the “Better 
Regulation Agenda” – see Box 1. The 
full report, on Ireland, which runs to 
over 170 pages, can be accessed from 
www.betteregulation.ie

Mixed success
The OECD report has many positive 
things to say about regulation in Ireland, 
but it also has a number of criticisms. 
At the start, the report recognises that 
– “regulatory as well as policy failures 
were a fundamental factor underlying 
the downturn”. Accordingly, the changed 
economic landscape now requires much 
work to be done. In particular, the OECD 
argues that better regulation can help to 
strengthen the institutional fabric of the 
public service. Better regulation can also 
help to support buy-in and implementation 
of reform. 

There is no shortage of roadmaps 
already published on what should be done. 
The smart economy strategy, Building 
Ireland’s Smart Economy – a Framework 
for Economic Recovery, published 
in December 2008, includes “smart 
regulation” among its five key action areas. 

The National Competitiveness Council’s 
2009 report underlines the need to restore 
competitiveness, which includes the need 
to reduce the costs of doing business. Also 
the report “Transforming Public Services” 
emphasises the need for quantification 
and performance measurement, which 
should be at the heart of better regulation. 
But the OECD goes further with its 
recommendations. 

Box 2 gives a flavour of the 34 
recommendations presented by the 
OECD.

Challenges ahead
General awareness about ‘better regulation’ 
is driven by the Department of Taoiseach’s 
better regulation unit and the high-level 
group on business regulation. However, 
more players are needed. Indeed, the OECD 

Tom Ferris

OeCD review of Ireland’s  
regulatory performance

Tom Ferris looks at the latest OECD report on Ireland and highlights  
recommendations designed to improve regulatory performance.

Box 1:  
Better Regulation Agenda
The Better Regulation Agenda focuses 
on ensuring that legislation affecting 
both business and the consumer is fit-
for-purpose and that decision-makers 
fully understand all the costs and 
impacts associated with it. Specific 
projects in this area in Ireland include 
Regulatory Impact Analysis (RIA), 
which is supported by the Department 
of the Taoiseach, and the Administrative 
Burden Reduction Programme overseen 
by the Department of Enterprise, Trade 
and Innovation. Also, e-Government is 
a key support to better regulation.

1. Strategy and policies for better 
regulation (5 recommendations) - 

 • Annual report from Better  
 Regulation Unit (BRU); 

 • 5 year work programme; and
 • more evaluations and more  

 e-government. 
2. Institutional capacities for better 

regulation (5 recommendations) – 
 • More power and resources for BRU; 
 • have “champion” for better regulation 

 in each department; 
 • rationalise government agencies,  

 and 
 • get parliament “more interested” in 

better regulation.
3. Transparency through public 

consultation and communication (2 
recommendations) – 

 • Give consultation guidelines some 
 ‘teeth’, with enhanced communications  
 strategy for better regulation. 

4. Development of new regulations (6 
recommendations) – 

 • More monitoring; 
 • more forward planning; 
 • give BRU power to  ‘turn-back’  

 inadequate RIAs;
 • enhance departments’ expertise; and 
 • have regular RIA evaluations.
5. Management and rationalisation 

of existing regulations (7 
recommendations) – 

 • Reaffirm publicly this priority 

work;
 • encourage dialogue between those  

 ‘simplifying’ regulation and those  
 ‘making’ new regulations; and

 • appoint independent watchdog to  
 oversee delivery of burden reduction  
 programme.

6. Compliance, enforcement, and appeals 
(4 recommendations) – 

 • Collect and centralise data for  
 all departments, for compliance,  
 enforcement, appeals; and

 • consider if ‘appeals process’ can  
 be made more streamlined and  
 transparent. 

7. Interface between member states and the 
European Union (3 recommendations) -

 • Prioritise key areas of EU activity;
 • RIAs related to draft directives and  

 transposition of adopted directives  
 should be sent to Parliament; and

 • have a clearer communications  
 strategy for EU matters.

8. Interface between sub-national and  
national levels of government (2 
recommendations) – 

 • Review co-ordination and  
 consultation mechanisms between  
 the central and local levels;

 • consider an annual forum; and
 • invite local authority participation in  

 the Administrative Burden Reduction  
 programme.

Box 2: Flavour of 34 OECD recommendations
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is quite critical of the current situation. It 
concludes that “the detailed picture across 
departments and beyond reveals that it 
is patchy and that ‘buy in’ (the next step 
beyond awareness) is far from complete. 
Some parts of the administration do not yet 
fully support the objective and downplay 
the importance of Better Regulation”. By 
contrast, there is evidence that the business 
community is anxious for more effective 
regulatory management and has a good 
grasp of its importance as well as the detail 
of what is needed.

The challenge is to mainstream better 
regulation more fully. The OECD point 
out that better regulation remains a 
poor relation of other priorities such as 
public service modernisation and fiscal 
consolidation. However, regulatory 
policy has considerable links with the 
effective achievement of those policies. 
Obviously, this needs to be drawn out and 
communicated. There is also a need to see 
evidence of delivery of better regulation 
on the ground. Glossy reports are not proof 
of action or, as the OECD puts it – “reports 
tend to accumulate and to some extent 
reflect a forward movement that is more 
about appearance than reality. Performance 
could be strengthened by using more 
measurable targets, which is not yet fully 
embedded in the administrative culture”. 

The excellent work being done 
by Department of Taoiseach’s better 
regulation unit is acknowledged. But if 
this unit does not always get the support 
of Departments and agencies, the better 
regulation agenda will fail to become fully 
actualised. Overall, the OECD is of the 
view that, with some important exceptions, 
ownership of the better regulation agenda 
in line ministries looks fragile. The work 
of the Office of the Attorney General and 
the Department of Trade, Enterprise and 
Innovation is acknowledged; the efforts 
of the Department of Finance less so. In 
careful language, the OECD concludes 
that the Department of Finance’s “…
understanding of the value of the horizontal 
better regulation work promoted by the 
Department of the Taoiseach as support 
for policies to strengthen the economy post 
crisis appears fragile”. The OECD also 
poses a question for the Department of the 
Taoiseach, namely “given the horizontal 
nature of the better regulation agenda, 
have other divisions in the Department 
of the Taoiseach mainstreamed its agenda 
sufficiently?” 

Role of regulatory impact 
analysis
The OECD commends the work that has 
been done in recent years to introduce 
Regulatory Impact Analysis (RIA) in 
Ireland. And yet, the gap between the 
principles of RIA and the practice generally 

remains wide. Indeed, the OECD offers 
the criticism that “the process continues 
to operate within a weak institutional 
framework which does not sufficiently 
‘scare’ departments into co-operating for 
the production of quality RIAs”. Moreover, 
there is no statutory backing for the RIA 
process. Ireland lacks an administrative 
procedures law to give statutory backing to 
the processes for development of legislation 
(and other issues such as appeals). 

The Better Regulation Unit (BRU) does 
not have formal authority to turn poor 
RIAs back, nor does it have a formal 
mandate to assess the quality of RIAs or to 
report on the outcomes of its monitoring 
work on RIA. The BRU currently can do 
little more than encourage, monitor and 
advocate. It has few if any real powers to 
ensure that departments produce timely 
and adequate RIAs. This is a difficult 
challenge, especially at a time when 
resources are being cut-back in the public 
sector. One solution might be to augment 
resources through secondments to the unit. 
Another solution might be to introduce 
transparent mechanisms to ensure that 
departments are really held to account 
on the basis of measurable and published 
targets. 

However, the OECD notes that the 
formal integration of public consultation 
as part of the RIA process has been a 
positive development, as is the requirement 
in principle that RIAs be published but 
neither of these practices appear yet to be 
fully embedded. There is also the matter 
of relatively low rates of publication. The 
OECD notes that “name and shame is 
not (as yet) a strong tradition within the 
administration and this is likely to be an 
effective way of applying pressure”. 

However, there are positive features. 
Good training for RIA is provided: “the 
guidance and training is comprehensive, 
well focused and well developed”. The 
network of departmental officials, overseen 
by the BRU, is a very useful vehicle for 
developing and promoting best practice 
on RIA across the public sector. Also, the 
BRU engages an economic consultant to 
assist officials with complex economic 
analysis involved in the RIA process.  
This is a very helpful resource, although 
the OECD observes that “departments 
appear to make little use of the service of 
the economic expert, which is not a good 
sign”.

Impact of the EU 
The OECD acknowledges that the 
establishment of clear and formalised 
structures for the management of EU 
regulations has helped to strengthen 
Irish performance. Co-ordination and 
monitoring have also improved. However, 
the OECD is of the view that the application 
of RIA to EU regulations is far from 
systematic, and it suggests that “one way 
of applying pressure on departments to 
comply [with guidelines] is to ensure 
that RIAs are attached to the drafts sent 
to the parliament (in the case of draft 
directives the information may be less 
developed than for adopted directives)”. 
There is also the matter of communication 
on EU matters. The OECD sees a need to 
identify and prioritise the most important 
issues for Ireland. This puts a premium 
on communication of the overall strategy. 
Certainly, if departments and other key 
players are to maximise their performance 
on EU issues, it is important that the 
government communicates the importance 
and positive aspects of engagement in 
EU processes, including transposition of 
directives. 

Some conclusions
This OECD report provides a thorough 
assessment of where Ireland stands in 
terms of the better regulation agenda. 
It recognises that much has been done; 
however, a lot more is needed. In this 
regard, a number of gaps that need to 
be filled were identified. In particular, 
the OECD argues that “there is need 
to continue strengthening institutional 
capacities (skills, cultural change) within 
the public administration in support of a 
modern economy and society”. Overall, 
this OECD report provides the new 
government with an excellent roadmap for 
regulatory reform in Ireland in the years 
ahead.

Tom Ferris is a consultant economist. 
He was formerly a senior economist at 
the Department of Transport.
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The first two and a half months of 
the year have seen some of the most 
important developments in Irish 
politics and the public service since the 
foundation of the State. Without being 
party political, it seems that in the dying 
months of the previous Government, 
the public service suffered for want of 
a clear, focused and credible strategy. 

The electorate seemed to relish the 
opportunity to change the Government 
and did so resolutely. Yet, it is not that the 
electorate thought that things were going to 
be any easier under a new administration. 
On the contrary, there seemed to be a 
willingness to get on with it, take whatever 
harsh measures are required now, and get 
our lives and our economy back on track 
again. Now there is a discernable energy 
and reinvigoration at political level that 
hopefully will translate into a much more 
focused campaign of action by public 
service managers. 

The public finances are in a difficult 
position. Despite all the cutbacks so far, 
we are spending €48bn in 2011 on current 
expenditure and raising only €37bn in 
revenue. There is a further €6bn required 
for capital spending. That is a gap of 
€17bn in total that has to be borrowed and 
that has, under our EU/IMF obligations, to 
be practically eliminated by 2014/15. 

There is a strong impetus to cut numbers 
of public servants and the Programme for 
Government has pencilled in up to 25,000 
redundancies by 2015. The Croke Park 
deal protects public servants from further 
pay cuts (unless there is a further serious 
deterioration in the public finances); it 
even promises to restore previous pay 
cuts, if sufficient savings are realised. 
Most public servants are realistic enough 
to realise that the restoration of pay cuts is 
a long way off.

The Croke Park agreement was meant to 
provide a blueprint whereby management 
in the public sector would devise plans for 
the transformation of their organisational 
structures such that they would manage 
with less staff in the future. They would 
free up surplus staff for redeployment to 
other areas where staff are needed, such as 
social welfare. However, it seems that the 
deal has not delivered substantial results 
so far. Eliminating time off for cashing 
cheques and some redeployment here or 
there is hardly the kind of transformation 
envisaged under the deal. 

It is not easy for public servants to 
suddenly reverse the expansionary thrust 
of the last ten years and devise ways in 
which they can achieve more with fewer 
resources. Already, there are yawning gaps 
in the staffing structures (including at 
senior management level) as a result of 
previous early retirement programmes. It 
will require a major change in mindset 
along with pertinent training programmes 
to achieve the challenging targets for the 
public sector.

Minister Howlin is the minister 
responsible for the public sector and has 
been critical of the slow progress made 
in implementing the agreement. He is on 
record already as stating that he wants 
the deal “ramped up” and to see “an 
immediate and comprehensive review of 
where we are in the Croke Park deal from 
the departments, what the deficiencies are, 
and why it has not progressed quicker.” 

He does not seem to contemplate its 
abandonment but he obviously wants to 
see more results. 

Some argue that we just cannot afford 
the luxury of trying to identify and quantify 
savings under the Croke Park deal and we 
should just get on with achieving real 
visible savings in pay rates and thereby 
save jobs at the same time. After all, such 
an approach could actually protect jobs 
which are difficult to replace in the wider 
economy. Assuming, that approach is not 
on the agenda, then there would appear 
to be little choice but to have the biggest 
restructuring of departments and agencies 
that the civil and public service has ever 
seen. In such circumstances, the abolition 
of some agencies and the removal of whole 
management layers could be in prospect. 

For example, one of the regular reviews 
on higher remuneration in the public 
service in the 1990s posed the question 
of whether the Assistant Secretary grade 
was necessary at all. It argued quite 
cogently that the Principal grade should 
be the senior management grade below 
the Secretary General level and regarded 
the Assistant Secretary level as simply 
adding another unnecessary management 
layer. Because of its views on this subject, 
it recommended no pay increase at the 
time for that grade. Elimination of a layer 
of management along these lines might be 
a more efficient mechanism for achieving 
results rather than trying to plug gaps 
on a piecemeal basis under the existing 
structures.

Existing management may 
understandably find it difficult to come up 
with recommendations that might entail 
abolition of their own jobs. Yet, this is 
the type of radical approach that will 
be required if the Croke Park deal is to 
achieve real results. 

There are no easy answers and there is 
talk of a mini-budget in coming months 
to implement some campaign promises. 
The reality is that any new Government 
will be dependent on the existing public 
service to formulate and implement the 
new measures that it wishes to pursue. 
While there will undoubtedly be some 
redundancy programmes and agency 
rationalisation, the likelihood is that new 
ministers will progressively be captured by 
“the system”. The Croke Park agreement 
will continue but the savings may prove all 
too ephemeral.  

New Government, new focus  
for the public service

Don Bergin looks at the Irish public services in turbulent times

“Eliminating time off for 
cashing cheques and some 

redeployment here or 
there is hardly the kind of 
transformation envisaged 

under the Croke Park 
deal.”
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APRIL, MAy, JUNE 2011 TRAINING COURSES
Leadership in the Public Sector
(ILM Level 6 Awarded Certificate) 
May 4th:  3 days over 3 weeks 9.30am-
4.30pm daily

Certificate in Project Management for 
Public Sector Administration
(HETAC Level 6 Special Purpose Award)
May 10th: 10 days 9.30am-4pm daily

Certificate in Negotiation Practice
(ILM Endorsed Award)
May 10th: 3 days over 3 weeks

Certificate in Public Procurement for 
Construction Contracts
May 25th: 4 course days

Certificate in Essential Human Resource 
Management
(ILM Endorsed Award)
June 1st:  3 Days over 3 weeks, 9:30am 
– 4:00pm daily

Basic Bookkeeping
June 8th: 2 course days

Certificate in Public Law
(ICM Accredited, CPD awarded)
June 9th: 2 days over 2 weeks, 9:30am 
– 4:00pm daily

Certificate in Change Management
(ILM Endorsed Award)
June 16th: 3 days over 3 weeks

Certificate in Freedom of Information
(ICM Accredited, CPD awarded)
June 21st: 1.5 days

PUBLIC AFFAIRS IRELAND 
PROFESSIONAL DEVELOPMENT

To register your interest for any of the seminars or courses please email training@publicaffairsireland.com  
or call 01 8198500 or book online at www.publicaffairsireland.com

APRIL, MAy, JUNE 2011 TRAINING SEMINARS
Minute Taking
Tuesday 5th April: 9am 
to 1pm

Leadership Skills for 
Women in the Public 
Sector
Monday 11th April: 
9am to 4.30pm

Team Building 
Tuesday 12th April: 
9am to 4.30pm

Workplace Mental 
Health
Tuesday 12th April: 
9am to 1pm

A Guide to EU State 
Aid
Tuesday 12th April: 
9am to 1pm

Lessons from the 7 
Habits of Effectiveness 
Model
Wednesday 13th April: 
9am to 4pm

Legislative Drafting
Wednesday 13th April: 
9am to 1pm

No Nonsense Project 
Management
Thursday 14th April: 
9am to 1pm

Grievance & Discipline 
Management
Thursday 14th April: 
9am to 1pm

Time Management & 
Personal Effectiveness
Wednesday 4th May: 
9am to 1pm

Reviews, 
Investigations & 
Reports
Wednesday 4th May: 
9am to 1pm

Performance 
Management 
– Post Croke Park 
Agreement
Thursday 5th May: 9am 
to 1pm

Leadership Skills
Thursday 5th May: 9am 
to 1pm

Analytical Thinking
Thursday 5th May: 9am 
to 1pm

Motivating & 
Empowering Staff
Tuesday 10th May: 9am 
to 1pm

Health & Safety in 
Public Sector
Tuesday 10th May: 9am 
to 1pm

Giving Excellent 
Customer Service
Wednesday 11th May: 
9am to 1pm

Internal Audit in the 
Public Sector
Tuesday 17th May: 9am 
to 1pm

Managing yearly 
Performance
Tuesday 17th May: 9am 
to 1pm

Speed Reading
Wednesday 18th May: 
9am to 1pm

Influencing, 
Networking & 
Persuasion
Wednesday 18th May: 
9am to 1pm

Managing Absenteeism
Thursday 19th May: 
9am to 1pm

Managing People 
Through Change
Thursday 19th May: 
9am to 1pm

People Management
Tuesday 24th May: 9am 
to 1pm

Practical Writing 
Skills
Wednesday 25th May: 
9am to 1pm

Fraud & Financial 
Misconduct in the 
Public Sector
Thursday 26th May: 
9am to 4.30pm

Training & 
Development Strategies 
for the Public Sector
Monday 30th May: 9am 
to 1pm

Negotiating for 
Success in the Public 
Sector
Tuesday 31st May: 9am 
to 1pm

Legal Professional 
Privilege
Wednesday 1st June: 
9am to 1pm

EU Law
Wednesday 1st June: 
9am to 1pm

Using the Labour 
Relations Commission 
Conciliation Services
Wednesday 8th June: 
10am to 4pm

Temporary Staff
Tuesday 14th June: 9am 
to 1pm

The Croke Park 
Agreement & The 
Redeployment of Staff
Wednesday 15th June: 
9am to 1pm

Communication Skills
Wednesday 15th June: 
9am to 1pm

Using Social Media in 
the Public Sector
Thursday 23rd June: 
9am to 1pm

ONLINE TRAINING COURSES
Certificate in Public Procurement
(ICM Accredited)
Self- paced study, commence anytime

Certificate in Public Procurement (Construction)
(ICM Accredited)
Self- paced study, commence anytime
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Appointments

Marie Whelan 
Position: Attorney General

Agri-Research Expert Advisory (AREA) 
Group
• Brendan Barnes, Animal and Plant Health 

Association;
• Prof. Maurice Boland, UCD;
• Bart Bonsall, Bioenergy and Biorefinery 

Competence Centre; 
• James Brett, Brett Brothers;
• Dr. Pearse Buckley, Sustainable Energy 

Authority of Ireland;
• Laura Burke, Environmental Protection 

Agency ;
• Matthew Dempsey, Irish Farmers 

Journal;
• Ray Doyle, Irish Co-operative 

Organisation Society;
• James Fitzgerald, Agricultural Consultants 

Association;
• Paul Kehoe, Farmer;
• John Murphy, Goldcrop Ltd.;
• Frank O’Mara, Teagasc;
• Brian Wickham, Irish Cattle Breeding 

Federation; and
• Sinclair Mayne, Department of 

Agriculture and Rural Development, 
Northern Ireland.

• The Department of Agriculture, Fisheries 
and Food will also be represented and 
will provide secretariat services to the 
group.

Western Development Commission 
(WDC) 
• Helen Rochford Brennan, Chairperson;
• Mary Devine O’Callaghan, Practice 

manager of Kilrane O’Callaghan & 
Company Solicitors;

• Mary Hoade, Member of Galway County 
Council;

• Pádraig Ó hAoláin, Former CEO of 
Údarás na Gaeltachta;

• Jackie Maguire, Leitrim County 
Manager;

• Martina Minogue, Director of e-teams, 
a company providing translations and 
related services;

• Neville Bagnall, Businessman and 
member of the Council for the West;

• Katie Sweeney, CEO, Co. Mayo VEC;

• Gerry O’Connor, Businessman;
• Vincent Roche, Former CEO of North 

Western Regional Fisheries Board;
• Dr. Seosamh Ó Ceallaigh, Teacher, author 

and former County Councillor; and
• Jim Devenney, Farmer and community 

worker.

Tenders

Title: RFP for Irish Language Translation 
Services
By: Arts Council
Awarded to:  eTeams (International) Ltd.
Value: Not disclosed

Title: Contract between the Central Bank 
of Ireland and the Boston Consulting 
Group UK LLP
By: Central Bank of Ireland
Awarded to: The Boston Consulting Group 
UK LLP
Value: Not disclosed

Title: Provision of External Audit Services 
to University College Dublin
By: University College Dublin
Awarded to: Kpmg
Value: Not disclosed

Title:  Supply and delivery of plant and 
machinery 2010
By: Dublin City Council
Awarded to:  Irish Grass Machinery Ltd
Value:  Not disclosed

Title: Books Return/Sorter System for 
James Hardiman Library
By: National University of Ireland, Galway
Awarded to: 3M Ireland Limited
Value: Not disclosed

Title: 2011 Maps Tender
By: Department of Agriculture, Fisheries 
and Food
Awarded to: Tico Group Ltd
Value: Not disclosed

Title: N4 The Downs Grade Separation 
Scheme Engineering Consultancy 
Services
By: Westmeath County Council
Awarded to: Ove Arup & Partners Ireland
Value: Not disclosed

public Affairs ireland – a value for money offering 
Did you know that your subscription to Public Affairs Ireland 
provides you with many additional services and benefits? 
For a single subscription of €500 (plus VAT at 13.5%) all 
subscribers receive;
• A copy of the monthly Public Affairs Ireland Journal which 

deals with key issues of importance to the public sector in 
Ireland and features many of Irelands leading economic, 
accounting, management, legal and public policy experts. 

• The informative and accessible weekly Public Affairs Ireland 
Update ezine containing news and an update of Oireachtas 
and Government business, sent by email every Friday to 
an unlimited number of email addresses in each subscriber 
organisation.

• Member access to the Public Affairs Ireland website and 

archive covering 70 editions of the Public Affairs Ireland 
Journal since October 2002

• Discounts to PAI education and training – with many 
conferences, courses and seminars throughout the year on 
issues of key relevance to the public sector, these discounts 
amount to real savings for subscriber organisations.
In addition to the standard subscription package, Public 

Affairs Ireland also provides tailored subscription arrangements 
for organisations that wish to secure online organisation wide or 
Intranet access to the Public Affairs Ireland Journal and archive. 
Please contact us for further details on these packages. 

For details on subscriptions please visit our website  
(www.publicaffairsireland.com) or contact us on 01 8198590.

Public Affairs Ireland is published by PAI Publications 
Limited. The opinions expressed by contributors in this 
journal are solely those of the authors and do not represent 
the views of PAI Publications Limited.

All rights are reserved and no part of this publication may 
be scanned, photocopied, copied or duplicated in any form 
or by any means without permission of PAI Publications 
Limited. 
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